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COMPLAI NT

The United States of Anerica, plaintiff, by its attorneys
acting under the direction of the Attorney General of the United
States, brings this civil action to prevent and restrain the
def endants, American National Can, Co. ("ANC') and KMK Maschi nen
AG ("KMWK"), from engagi ng in conduct having the purpose and
ef fect of reducing conpetition in the North Anerican markets for
| am nat ed tubes, |am nated tube-maki ng equi pnrent, and | am nat ed
t ube- maki ng t echnol ogy, and conpl ains and al |l eges as foll ows:

Lam nated tubes are nulti-Ilayered, collapsible tubular
packages used primarily for toothpaste and sone pharmaceuti cal s.
The markets for |am nated tubes and | am nated tube-maki ng
equi pnent are highly concentrated, with three conpanies

manuf act uri ng over 95% of the |lam nated tubes sold in the United



States. Only three conpani es manufacture | am nated tube-making
equi pnent in the entire world.

In 1987, ANC and KMK were both vertically integrated
conmpani es that owned rights to | am nated tube-nmaki ng technol ogy,
manuf act ured | am nat ed tube-maki ng equi pnent for use in the
United States, and manufactured and sold | am nated tubes in the
United States. KMK and ANC entered into a series of agreenents,
pursuant to which KMK exited the | am nated tube market in North
Anerica by selling its U S. affiliate, Swi sspack Corporation, to
ANC. KM al so gave ANC an exclusive license to use its |am nated
t ube- maki ng technol ogy and an exclusive right to buy its
| am nat ed tube-maki ng equi pnent in North Anmerica. |n exchange,
ANC agreed to purchase all its |am nated tube-naki ng equi prent
for use in North America from KM, and agreed not to acquire or
use any third party's equi pnent or technology there. At about
the sane tinme, ANC exited the | am nated tube-nmaki ng equi pnent
mar ket by di scontinuing the manufacture of such equipnent. As a
result of these agreenents, conpetition was restrained in the
manuf act ure of | am nated tube-maki ng equi pnent, the |icensing and
devel opnment of | am nated tube-nmaki ng technol ogy, and the sal e of

| am nated tubes in North Anerica.



l.
JURI SDI CT1 ON AND VENUE

1. This conplaint is filed under Section 4 of the Sherman
Act, as anended (15 U.S.C. 8 4), in order to prevent and restrain
violations by the defendants of Section 1 of the Sherman Act (15
US C 81). This court has jurisdiction over this matter
pursuant to 28 U S.C. 8§ 1331 and 1337.

2. Venue is properly laid in this District pursuant to
Section 12 of the Clayton Act, 15 U S.C. 822, and under 28 U.S.C
8§ 1391 because ANC is licensed to do business in the District of
Col unmbi a, and because KMK consents to this court's exercise of
jurisdiction over it.

1.
DEFI NI T1 ONS

3. "Lam nat ed tube" nmeans a coll apsi bl e, squeeze-to-use
t ubul ar package with a sideseamthat consists of a body of
multiple am nated plastic | ayers separated by a | ayer of either
plastic or alum numfoil that serves as a barrier to noisture,
Iight, gases, or other agents; a tube head attached to the body;
and may include a cap.

4. "Lam nat ed tube-nmaki ng equi pnent” neans machi nery,
apparatus, or devices for making and/ or assenbling | am nated
tubes, including form ng a tube head, sealing or otherw se
connecting it to a |l am nated tube body, or capping the |am nated

t ube.



5. “Lam nat ed tube-naki ng technol ogy" nmeans any form of
intellectual property relating to (i) the design, devel oprment,
construction, or operation of |am nated tube-naking equi pment or
any conponent, feature, or use thereof; (ii) the fabrication of
| am nat ed tubes or any conponent thereof; or (iii) the material
used in making | am nated tubes; but only to the extent such
conponent, feature, use, or material relates to | am nated tubes
and not to other types of packagi ng.

L1,
DEFENDANTS

6. American National Can Co. ("ANC') is a Delaware
corporation |licensed to do business in the District of Colunbia.

7. KMK Maschi nen AG ("KMK"), also known as KMK Kar
Maegerl e Lizenz AG is a Swi ss conpany; it conducted business in
the United States through Swi sspack Corporation ("Sw sspack”), an
affiliate incorporated in New Jersey.

| V.
TRADE AND COVMERCE

8. During the period covered by this conplaint, there has
been a continuous and uninterrupted flowin interstate commerce
of ANC | am nated tubes from ANC s facilities in Norwalk,
Connecti cut (anong others) to toothpaste and pharnaceuti cal
manuf act urers throughout the United States.

9. Before entering into the agreenents described in this
conpl aint ("subject agreenents”), ANC al so produced and used

| am nat ed tube-maki ng equi pnent in the United States, and sold



| am nat ed tube-maki ng equi pnent fromits United States facilities
to equi pnent custoners abroad.

10. Before entering into the subject agreenents, there was a
continuous and uninterrupted flow in interstate conmerce of
| am nated tubes from KMK's Swi sspack facilities in New Jersey to
t oot hpast e and pharnaceuti cal manufacturers in the United States.

11. Before entering into the subject agreenments, KM shi pped
| am nat ed tube-maki ng equi pnent into the United States to
Swi sspack for its use there.

V.
BACKGROUND

A. The Lam nated Tube Market

12. Lam nated tubes are multi-Ilayered, collapsible tubular
contai ners used to package virtually all toothpaste and nmany
pharmaceutical products sold in the United States. These tubes
preserve the product within a flexible tube without permtting
air or noisture to enter the tube. Oher packaging nmaterials
either cost nore than or lack the barrier characteristics of
| am nated tubes. Thus, there are no econonmic substitutes for
| am nat ed tubes, and | am nated tubes constitute a distinct
rel evant product market.

13. The rel evant geographic market (and the area affected by
t he defendants' agreenents) is North America. It is not
econonmically feasible to ship |am nated tubes into North Anerica.
Annual retail sales for |am nated tubes in North America are

about $110 million, or 1.1 billion tubes, of which approximtely



800 mllion are sold to toothpaste manufacturers; approximtely
300 million are sold to pharmaceutical manufacturers and ot hers.

14. The market for |am nated tubes is highly concentrat ed.
Three conpani es manufacture over 95% of such tubes sold in the
United States. ANC is the largest conpetitor with total sales
conpri sing over 60% of the United States toothpaste tube market.
There are only two other conpetitors in the United States that
have 5% or nore of the |am nated tubes narket.

15. Successful new entry into, or expansion within, the
| am nated tube market is difficult. To be successful, a new
entrant nust acquire expensive |am nated tube-maki ng equi pnent
and essential, related patented and unpatented | am nated tube-
maki ng technol ogy. The up-front investnment in plant, machinery,
research, technol ogy, and sales is substantial relative to the
profit opportunity available in this market.

16. Before entering into the subject agreenents, KWMK and ANC
each manufactured and sold | am nated tubes in the United States.

B. The Market For Lam nated Tube- Maki ng Equi pnent

17. Lam nated tube-naking equi prent is nmachinery used to
manuf acture | am nated tubes. This equi pnent cannot efficiently
be used for any other purpose, nor can other nachines be easily
or efficiently converted or adapted to nake | am nated tubes.
Therefore, there is no econonic substitute for this equi pnent,
and | am nated tube-nmaki ng equi pment is a distinct rel evant

product market.



18. The market for |am nated tube-naking equi pnment is highly
concentrated. Besides KMK, only two conpani es worl dw de
currently manufacture such equi pnent. (As described bel ow, {28,
one of those conpanies is a subsidiary of ANC s parent, Pechiney
SA.)

19. KWK is one of only a very few firns in the world that
can provide | am nated tube-naki ng equi pnent for sale in the
United States. KM has sold such equi pnment worldwi de, and its
equi pnent enjoys a good reputation in the industry. KM has
numer ous patents in countries around the world, including the
United States.

20. Successful new entry into, or expansion within, the
mar ket for | am nated tube-making equipnent is difficult. To be
successful, a new entrant nust acquire or devel op essenti al
pat ented and unpatented | am nated tube-maki ng technol ogy. Such
technol ogy is expensive to acquire or develop relative to the
sal es opportunity for the equi prent.

21. Before defendants entered into the subject agreenents,
KMK and ANC each manufactured | am nated tube-maki ng equi pnent for
use in the United States.

C. The Market for Lani nated Tube-Maki ng Technol ogy

22. The use of patented and unpatented tube-maki ng technol ogy
is essential to the profitable manufacture of |am nated tubes and
| am nat ed tube-maki ng equi pnent. There are only a few conpeting

forms of such technol ogy today, and KMK, ANC, and an affiliate of



ANC s parent hold the rights to three of the four |eading types
of the technol ogy worl dw de.

23. Devel opnment of new conpetitive technol ogy would require
substantial investnment with highly uncertain returns. New entry
into the | am nated tube technol ogy market cannot reasonably be
expected in the foreseeable future.

VI .
THE SUBJECT AGREENMENTS

24. In late 1987 ANC and KWK entered into severa
agreenents, the purpose and effect of which was to elinmnate
conpetition between themin the North Anerican | am nated tube,

t ube- maki ng equi pnent, and tube-naki ng technol ogy nmarkets.

25. Pursuant to one of those agreenents, ANC purchased
Swi sspack, KWK's U. S. affiliate, for just under $15 million. The
| am nat ed tube-maki ng equi pnent covered by the transaction was
valued at less than $5 million. As a result of ANC s acquisition
of Swi sspack, KMK exited the North Anerican |am nated tube
mar ket .

26. On the sane day that ANC acquired Sw sspack, ANC and KM
entered into a License and Technol ogy Assi stance Agreenent
("LTAA"). Pursuant to that agreenent, KMK gave ANC an excl usive
license to use KMK s | am nated tube-nmaki ng technol ogy, and an
exclusive right to buy its | am nated tube-maki ng equi pnent, in
North Anerica ("exclusivity provisions"). |n exchange, ANC
agreed to |license any | am nated tube-maki ng technol ogy and buy

all |am nated tube-nmaki ng equi prent for use in North Anerica only



from KMK, and not to acquire or use any third party's |am nated
t ube- maki ng equi pnent or technology there. At or about the tinme
of these agreenents, ANC di scontinued the manufacture of

| am nat ed tube-maki ng equi pnent .

27. By precluding KM from selling | am nated tube-maki ng
equi pnent or licensing | am nated tube-naking technol ogy to others
in North America, these agreenents reduced conpetition in the
North Anerican | am nated tube, |am nated tube-nmaking equi pnent,
and | am nated tube-maki ng technol ogy markets.

28. Several years after entering into these agreenents, ANC
was acquired by Pechiney SA, a French conpany, one of whose
exi sting subsidiaries, Cotuplas SA nanufactures |am nated tube-
maki ng equi pnment. Consequently, since being acquired by Pechi ney
SA, ANC has obtai ned substantially all its |am nated tube-naking
equi pnent from that Pechi ney subsidiary.

29. Despite obtaining its | am nated tube-naki ng equi pnent
from Pechi ney SA rather than KMK, ANC has enforced the
exclusivity provisions of the LTAA agai nst KMK, to prevent KM,
its equipnent, and its technology fromconpeting with ANC in
North Anerica.

VI,
CAUSE OF ACTI ON

30. The defendants have engaged in a conbi nati on and
conspiracy in unreasonable restraint of interstate trade and
conmerce in violation of Section 1 of the Sherman Act, as anended

(15 U.S.C. § 1).



31. This conbination and conspiracy consisted of continuing
agreenents between defendants to elimnate or reduce conpetition
in the North American markets for | am nated tubes, |am nated
t ube- maki ng equi pnent, and | am nated tube-maki ng technol ogy --
which resulted in KW sel ling | am nated tube-maki ng equi pnent and
I icensing | am nated tube-naking technol ogy exclusively to ANC,
and ANC, but not KMK, selling | am nated tubes.

32. These agreenents had the followi ng direct, substantial,
and reasonably foreseeable anticonpetitive effects:

(a) elimnating KMK as a conpetitor in the |am nated tube
mar ket , thereby reducing conpetition anong tube manufacturers in
the United States;

(b) precluding KM from sel ling | am nated tube-maki ng
equi pnent or fromlicensing | am nated tube-naking technol ogy to
persons ot her than ANC for 15 years, and giving ANC effective
control over KWK s existing | am nated tube-naking equi pment in
North Anerica thereby reducing conpetition anong equi prment
manufacturers in the United States; and

(c) giving ANC effective control over KWK s | ani nat ed tube-
maki ng technology in North America, thereby reducing conpetition
generally in the United States | am nated tube, |am nated tube-

maki ng equi pnment, and rel ated technol ogy markets.



VI,
PRAYER FOR RELI| EF

WHEREFORE, plaintiff prays:

1. That the Court adjudge and decree that the defendants
have agreed to restrain interstate trade and comrerce in the
| am nat ed tube, | am nated tube-naking equi prent, and | am nat ed
t ube- maki ng technol ogy markets in violation of Section 1 of the
Sher man Act.

2. That the defendants, their officers, directors, agents,
enpl oyees and successors and all other persons acting or claimng
to act on their behalf be enjoined and restrained from in any
manner, directly or indirectly, continuing, naintaining, or
renewi ng the agreenents herein alleged, or fromengaging i n any
ot her conbi nation, conspiracy, contract, agreenent, understandi ng
or concert of action having a simlar purpose or effect, and from
adopting or followi ng any practice, plan, program or device
having a sim |l ar purpose or effect.

3. That plaintiff have such other relief as the Court may

deem just and proper.



4. That plaintiff recover the
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